WILLIAM J. ScOTT
ATTORNEY GENERAL
STATE OF ILLINOIS
500 SOUTH SECOND STREET
SPRINGFIELD

}

July 24, 1972

PILE NO. 8-496 C
CONSTITUTION: | : . \
Local Governmment :

Cook County is a home rule county

and has home .rule ordinance powers

throughout the county.

Pranklin D. Yoder, M.D.
Director

Department of Pubue Health
525 W. Jefferson
Springfield, Illinois

Dear Director Yoders
horein you statea
adn stration of the 'Recreation-
eneing Act' (Chapter 111 1/2, Para-
pugh 791) and for the administra-
rag apha 711 through 736). |

"Section 30 (Paragraph 790) of the Recreational
Area m.censing Act providess

‘This Act does not apply withi.n the juris-
diction of any home rule unit,'
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8ecuon 26 (Qaragraph 736) of the Mobile Home

Park Act provlaeaz

'This Act doen not uppxy wttMn the juris-
 diction of any home rule unit,'

S 4 :anpectfuny roquent your opinion as to whether
.. these two Acts apply to a municipality, under
/25,000 population, which is not a home rule unit

‘but which municipality is within Cook county.

 which 8 a home rule unit,®

tution of

Section 6(a) of Article VII of the Illinois Consti-
1970 provides: |

“{(a) A County which has a chief méuttve

officer elected by the electors of the county
and any municipality which has a population of
more than 25,000 are home rule units. Other
municipalities may elect by referendum to be-
come home rule units. Except as limited by
this Section, a home rule unit rmay m:ci.u
any power and perform any function

to its government and affaire mludtng but
not limited to, the power to regulate for the
protection of the public health, safety, morals
and welfare; toueense: :emr and to incur
debt.* .

Section 1 of Article VII of the Illinois Constitution

of 1970 defines municipalities as follows:

“'Municipalities’ means cities, villages and
incorporated towns,' ¢ & v
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Cook County has a chief executive officer elected
by the electors of the county (Ill. Const., Axt, VII, sec.
4(b)) and is a home rule unit. See, 6th Ill. Const. Con.,
Verbatim Transcript, No. 91, July 23, 1970, pp. 180-191,

Until July 1, 1971, the effective date of the Illi-
‘nois Constitution, Cook County and other home rule units had
only the power authorized by grant of authority from the
General Assembly. (See, 14 I.L.P., Counties, sec. 18 (1968);
pillon, Municipal Corporations, vol. 1, p. 448 (5th ed. 1911)).
Section 6(a) has altered that balance of power. Under that
section, a home rule unit may exercise any power and pexrform
any function pertaining to its government and affairs. In
short, a home rule unit can now act unilaterally and is no
longer dependent on the astate for a grant of a\tthputy.

nm.mmuummmmmummemm
- legislation. This Gual system of power is mot witlime its
problems. For example, conflict between state legislation
and local legislation is most difficult to resolve. Baum,

ment Committee, 59 Ill. Bar Journal 814, €29 (1971).
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In your letter you refer to twe state statutes in
which the Genm:al. Assembly by idenucal‘-laﬁguage p:avidedz
“This Act does not apply within t.he jurina:lc-
tion of any home rule unit.* ,
© I1l. Rev. Stat., 1971, ch.
111 1/2, pars. 736 and 790.
It éeeans clear tﬁat the 77th General _Aas@ly was
keenly aware of ehe problem of conflict between state legis-
lation and home rule nnit lagialaeion. The General Asaembly 8
solution was to provide that the two state .statm:ep to which
you refexr would not apply within tha 3u:indictm ét any
home rule unit. wWith uWe to cook» .connty.. the General
Aaambiy ia saying that theee two hws wul not: apply within
any terr.ttory that can be reached by tha home rule powers of
- Cook cmmt.y.

By the word *jurisdiction,” the General Assembly
meant tha area over which a hm rule nn!.t has. legs.slative
authority and pmr. *Jurisdiction® .i.a definea as:

“sJurisdiction, ' as appned to a state, signi-~
21“ the mehmrity to declare, and the power
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to enforce, the law, as well as the territory
within which such authority and power may be

exercised,.®
Ve St. Louis and N.O.
X (Mo., 1889) 10 8.W.
595, 597.

*Jurisdiction of the village cmhsion is
the power to act.®

V. £ P

Campbell
293 mcho 840 86' 291 N.W. 231.
232,

.“Again, in Arnold v. Shields, 5 Dana, 22, the.
court, by Chief Justice Robertson, saids
‘Jurisdiction, unqualified, being as it
is, the sovereign authority to make, de-
-cide on, and execute laws ., . .°%
Meyler v. Wedding, 107 Ky. 685,
697y 60 8.W. 20, 24 (dissenting
opinion).
You Aask‘ whether the two acts, you tefox to 1n your
letter, apply within a Cook County municipality that is not
itself a home rule unit, :

Home rule counties, i.e., Cook County, 4o have
powerx within municipalities. In other woxds, Cook County has
home rule powers on a county-wide dasis not just in the
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unincorporated areas. This principle is implicit in section
6(c) of Article VII of the Illinois Constitution of 1970 .
which reads:

"{c) If a home zule county ordinance con-

flicts with an ordinance of a municipality,
the municipal ordinance shall prevail with-
in its jurisdiction.®

8ection 6(c) had its origin in the Majority Report
of the Comuittee on lLocal Government, Sixth Illinois Consti-
tutional conmt:lm. In the Majority Report, section 6(c)
was designated as section 3.3. Section 6(a) was designated
as section 3.1(a). o |

i‘here follows excerpte from the Majarity Reym
discussion oi section 3.3

“County home-rule powers granted by paragraph
3.1(a) enbrace the entire county, including

. areas within municipal boundaries. In many
cases, the extension of county authority into
municipal territories will be beneficial and
fully acceptable to city officials. An ex-
ample ie the operation of a county hospital

and county health services for all residemts
of the county, including city dwellers. In
other cases, however, city officials may object
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to the assertion of county authority within
municipal boundaries, and there may be differ-
ences or actual conflicts and inconsistencies
between municipal legislation and county legis-
lation. Some provision must be made to resolve
these potential disagreements and conflicts.

* L «

“Nor does paragraph 3.3 praevent home-rule coun-
ties from assuming a wide range of new county-
wide powers. A home-rule county can act within
a municipality as long as thare is no ceuﬂicem
ing municipal ordinance. % % #*

Majority Report, Committee on
Iocal Govermment, 6th Ill. Const,
m.c wt 724 76. '

| Chairman Parkhurst, in leading the discussion of
section 3.3 on the floor of the Constitutional Convention

stateds

3.3 refers to hore rule powers exercised by
a county only--omly. Mot statutory powers.
if a home rule power is exercised by a county,
it is intended, it is intended by 3.3 that that
povwer could be exercised county-wide-~county-
wide--the lssuance of bonds, the incurring of
- debts, the licensing, the taxing could be -
eounty~wide, not just within the unincorporated
- avrea, This is the distinction between the
mim:ity zeport and the majority reporet.*

6th na. Const. Con,, Verbatim
Transeript, No. 91, July 23,
1970, pp. 109-110.
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‘l‘_hé substance of the Minority Report Parkhurst re-
ferred to was that counties would have home rule power only
in unincorporated areas of the county. (Minority Proposal
No. 1P, Committee on lLocal Government, 6th Ill. Const. Con.,
PP. 39-46). This proposal was not accepted but instead the
8ixth Illinois Constituticnal Convention accepted the majority
proposals embodied in section 6(a) and 6(c) of the Illinois
Constitution of 1970,

m.mwmmwhmxammghom
the county. If, however, a county ordinance, passed pu:suant'
to a county's home rule powers, conflicts with a nmniei.pal
ordinance, the latter prevails. | |

The wording of secticn 6(a) and 6(c) was changed
somewhat on first reading and by the Committee On Style and
Drafting but these changes wera for the mest part stylistic
and did not change this basic principle; a home rule county
has home rule power throughout the county, including munici-
palities, whether they be home rule or non-home rule munici-
palitics.




- Thus, the raguhtory pmviaﬁ.ona of the two stat.e
actsyourafaxwinmr mmdomwplytoanymicb
pality in Cook County, because by their terms these statutes
do not apply within the jurisdiction of a home rule unit.
Ill. Rev. Stat., 1971, ch. 111 1/2, pars. 736 and 790.

2 m that section 25 of “"An Act to provide for,
license snd regulate mobile homes and mobile home parks and
to repeal an Act named herein," [hereinafter referred to as
~ the Mobile Home Park Act], (Ill. Rev, Stat., 1971, ch. 111 1/2,
par. 735), provides:
%'an Act in relation to the licenaiug' and
regulation of trailer coach parks,’ approved
July 13, 1953, as amended, is repealed of-
fective midnight, April 30, 1972."
~ Section 26 of the Mobile Home Paxk Act (Ill. Rev.
stat., 1971, ch. 111 1/2, par. 736) contains the home rule unit
‘exclusion provision quoted and discussed above,

The interaction of sections 25 and 26 has caused
sore 'confnaipn because of two possible conetructions. Either
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“An Act in relation to the licensing and regulation of trailer
coach parks,” [hereinafter referred to as the Trailer Coach
Park Act] (Ill. Rev. Stat., 1969, ch, 111 1/2, par. 158, gt
B2eg.) is (1) repealed throughout the State of Illinois, or

(2) ie repealed within non-home rule areas of the state only
and remains the law within home rule units.

' 'If the first constructien ie adopted, then the
lMobile Home Park Act applies within non-home rule arxeas only
and home rule units are left to regulate mobile hame parks
‘as they see fit. Emm. if the second construction ie
‘adopted, then the Mabile Rome Paxk Act applies outside of
home wle areas and the Traller Coach Park Act applies with-
in home rule units. |

_In my opinion, this latter censtruction would re~

) “xt !.s a fami.lm mla of sutueary eomtm-—
- tion that Af the language employed admits of
two constructions, ame of which makes the en-
actment absurd, if not mischievous., while the
other renders it reasonable and wholesome, the
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: : mmctian whwh lﬁada o an absw:d m‘esult
: muld be aveideﬂ.

mtarimu, 404 Ill.. 87, ?7. -
| 'l‘harafm, 1 am eﬂ tho opsntm thnt m 'rzaner

coach Park th (111. nav. sm.. 1969. ch. 11!. 1/2. m 158,
ﬁm} tamwmmmtmstate of zninoi.a and
that the Mabne Home Park Act (Ill.. Rev. Stat.. 1971. ch.
14 3/2, par. 711, gt geq.) spplies anly vithin non-home rule
amaa:thm,hm rale ,Wﬁa_are.a;aﬁg to regulate mobue
homoes ‘and mobile home pazks ‘ag: they deem necessary. - .

mn cpmm&sinhazmnywith the intmt oftha
legiahwe. |

mmmmrw:mmus oriqiniathe B
?"M:h Gmx'al Mﬁmbly ae somu 3111 1.98. Mm 26 o£
t.he mua m pmem was aﬁdad to Senate Bill 198 as
an mwmm: (1 mgs.olative Rote:me mw, begialative
Wu aud queat. Dtgeﬂ: Ro. 27, p. 1.07 (1971)). ‘l'hus.

it wap the intent of the sponsors of Senate pill 198 that the
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Trailer Coach Park Act would be repealed throughout the state.
The addition of section 26 does not change this intent but
underscores the 77th Gemxal Assenbly's desire to respect .tha
‘units. The 77th General Asseably wanted to avoid a conflict
between state legislation and local legislation.

In conclusion, Iméfmmthatmmbih
Home Park Act (I1l. Rev. Stat., 1971, ch. 111 1/2, pers. 711,
et seq.) and the Recreational Area Licemsing Act (XIll. Rev.
Stat., 1971, ch. 111 1/2, pars. 761, st geq.) do not apply
to a municipality, vhich is not a howe rule unit, but which
municipality is within Cook Coumty, or other home rule county.

Very truly yours,

ATTORNEY GENERAL




